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Ueon Industries, Inc., et al., Geon Industries, Inc. and 
George O. Neuwirth, 

Defendants-A ppellants, 

Frank Bloom and Edwards & Hanly, 

Defendants-Appellees. 
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BRIEF OF DEFENDANT-APPELLEE FRANK 
BLOOM AND DEFENDANTS-APPELLANTS 
GEON INDUSTRIES, INC. AND 
GEORGE O. NEUWIRTH 

Preliminary Statement 

On October 21, 1974 the United States District Court 
for the Southern District of New York entered judgment 

(1) enjoining defendant George 0. Neuwirth (“Neuwirth”) 
from further violations of Section 10(b) of the Securities 
Exchange Act of 1934 (hereinafter sometimes referred to 
as “the 1934 Act”) and Rule 10b-5 promulgated thereunder, 

(2) enjoining defendant Geon Industries, Inc. (“Geon”) 
from further violations of that statute and rule, and (3) 
dismissing the complaint of the Securities and Exchange 
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Commission (“SEC”) as to defendants Frank Bloom 
(“Bl'om”) and Edwards & Hanly. 

This brief is submitted: 

a. On behalf of appellee Bloom, in answer to the 
brief of the SEC; 

b. on behalf of appellant Neuwirth; 

c. on behalf of appellant Geon. 

Issues Presented for Review 

A. With Recpect To The SEC’s Appeal From The Dismissal 
Of The Complaint As To Bloom 

Has the SEC, in asserting that the facts as to Bloom are 
different than those found by the District Court, demon¬ 
strated that the District Court’s findings of fact as to 
Bloom are clearly erroneous! 

B. With Respect To The Appeal Of Defendant Neuwirth 

1. Did the District Court err in finding that Neuwirth 
communicated material 11011 -public information concerning 
Geon to Marvin Rauch, where there was no evidence of such 
a communication! 

2. Did the District Court err in holding that Roy 
Alpert’s (“Alpert”) purchases of Geon stock in October, 
1973 were effected while he was in possession of material 
11011 -public information concerning Geon conveyed to him 
by Neuwirth! 

3. Did the District Court err in holding that Alpert’s 
purchases of Geon Stock on or about December 19, 1973 
were effected while he was in possession of material non¬ 
public information concerning Geon conveyed to him by 
Neuwirth t 

4. Did the District Court err in holding that Alpert’s 
sales of Geon stock on February 22,1974 were effected while 
he was in possession of material non-public information 
concerning Geon conveyed to him by Neuwirth! 




/ 
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C. With Respect 1 j The Appeal Of Defendant Geon 

If thio Court reverses the District Court’s determina¬ 
tion that Neuwirth provided material non-public informa¬ 
tion concerning Geon to Rauch, is it not also required to 
reverse the determination that Geon is liable under Rule 
lOb-J, irrespective of whether it reverses the District 
Court's determination that Neuwirth provided material 
non-pm lie information to Alpertf 

Statement of The Case 
The Facts 

Geon’s principal business is the importation and dis¬ 
tribution of foreign car replacement parts (II 17-18).* 
Additionally, Geon exports automotive and aviation re¬ 
placement parts (II 18). 

In July, 1973 a representative of Drexel, Burnham & 
Co., Inc. (“Drexel, Burnham”), an investment banking and 
brokerage firm, called Peter Neuwirth,** Geon’s president, 
who was then in California (II 20). This call resulted in 
a meeting at Drexel, Burnham’s New York office in August, 
1973 which was attended by Bloom, George Neuwirth, Peter 
Neuwirth, one or two representatives of Drexel, Burnham, 
Max Roberts, president of Burmah Oil, U S.A., Campbell 
Anderson, Burmah’s manager of corporate development 
U.S.A., and Martin Donohue from Burmah’s Castrol Divi¬ 
sion (II 21-2). At the inception of the meeting the Geon 
people were told they were meeting w r ith representatives of 
Castrol; they did not know they were meeting with anyone 
directly from Burmah, and business cards were not ex¬ 
changed (II 22-3). The meeting lasted about one half hour 
during which the Burmah people asked some very general 
questions about the prospects for Geon’s business, the 
future of the replacement parts business in the United 
States and some questions about people active in the com¬ 
pany (II 23-4). At the close of the meeting it was agreed 
that Geon would provide certain information to Burmah. 

* References to the appendix are by volume and page. 

** Peter Neuwirth is the son of defendant George Neuwirth. 
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However, there was no arrangement to have another meet- 
tng(II 24). 

After the meeting Burmah, through Drexel, Burnham, 
asked for a Geon management forecast covering what Geon 
thought it would do in the industry, what the industry was 
doing generally, as well as pro forma balance sheets and 
income statements for five years, assuming a growth rate 
of 20-23 percent per year (II 2(5). By the third week in 
August a considerable portion of this information had been 
transmitted to Burmah (II 27). 

In late August or early September, 1973 David Gavrin 
of Drexel, Burnham arranged a dinner meeting at the Har¬ 
vard Club (II 27-8). It was a social gathering arranged by 
Drexel, Burnham and attended by representatives of Geon 
and Burmah (II 28). 

As of October, 1973 the only information concerning 
Burmah that Geon had in its possess.’ r, was Burmah’s 1972 
annual report, and one or two contemporaneous Standard 
& Poor reports (II 35). Since Xeuwirth planned to go to 
England to attend a motor show, Bloom suggested that he 
visit Burmah to meet some of the people at its head office 
and try to learn something about the company (II 35). 

Prior to traveling to England in October, 1973 Neuwirth 
had a conversation with Alpert. With regard to that con¬ 
versation, Alpert testified as follows: 

‘ I believe that some [time] during a social evening 
Mr. Neuwirth had mentioned something to the effect 
that there was an acquisition or a sale taking place in 
his business.” (Ill 322). 

Neuwirth remembers having said to Alpert: “. . . I am 
going to London ... I am going for the auto show, and per¬ 
haps looking at some people in view of a merger .. .” (II 
215). Further in Mr. Neuwirth’s testimony about this con¬ 
versation with Alpert, Neuwirth stated that he had said: 
‘‘I am going to look at some people regarding a possible 
merger....” (II 21fi). 




Within a week after this conversation, Alpert purchased 
2,600 shares of Geon stock (III 321-4).* Alpert testified that 
this conversation was one of the reasons why he bought the 
stock. The other reason was that for a period of years, 
Alpert knew that Neuwirth had a very successful, solid busi¬ 
ness (III 323-4). 

Neuwirth testified that at no time prior to his trip to 
London did he discuss with Alpert the meetings and discus¬ 
sions he had had with Burmah (II 215). 

Alpert testified that the first time he heard that Geon 
was having discussions with Burmah was when he read 
about it in the newspaper** (III 344). 

Neuwirth arrived in England on October 15, and for the 
first week of his stay, he attended the motor show. It was 
not until a week after he arrived in England that lie visited 
Burmah (III 309-10). According to Neuwirth he met with 
Peter Simon is (an officer of Burmah who later turned out 
to be Burmah’8 chief negotiator vis-a-vis Geon) for 10 to 15 
minutes before lunch (III 224). Neuwirth summed up the 
conversation that took place as “chit chat” (III 224-5). 
Thereafter, everyone sat down to lunch during which no 
business was discussed (III 227). 

Thereafter, George Neuwirth, Peter Neuwirth and 
Bloom met with Simonis, and Simonis delivered what 
George Neuwirth characterized as a monologue, during 
which Simonis said ”... the company seems to be in good 
shape, we like you, you look like a nice bunch” (III 229). 
Neuw’irth did not respond with anything salient (III 230). 
There were no further meetings with Burmah in England 
(III 230. 232). There was no timetable set for meeting 
again nor any discussion of holding further discussions 
(III 232). 

* Alpert testified that his brothers also purchased Geon stock at 
that time (III 325), but the number of shares purchased by them 
does not appear in the record. 

+* The first time any reference to Geon-Burmah discussions 
appeared in the newspaper was following the issuance of Geon’s press 
release of December 3, 1973 (SEC Exhibit 1, I 75 a). 
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According to Bloom the entire meeting, including lunch, 
lasted about 2 x /i hours (II 38). In characterizing the meet¬ 
ing Bloom testified: “The essence of the meeting was really 
to meet Peter Simon is and sort of look at him, see what he 
was like and let him take a look and see what we were like” 
(II 38). 

Prior to the trip to England, Joseph Lucas & Company, 
a British company, indicated an interest in speaking to 
Geon. While Xeuwirth and Bloom were in England, they 
met with some people from Lucas in London (II 3G-8), but 
nothing ever came of the discussions. 

On November 20,1973 representatives of Geon and Bur- 
mah met for dinner at. the New York Athletic Club (II Gl). 
It was then that Burmah first indicated that it was inter¬ 
ested in negotiating a transaction with Geon, and a date for 
such negotiations was set (II 61-2). 

Sometime in November, 1973 Burmah, for the first time, 
sent some of its operating people to visit Geon’s premises 
(II 168). At that time they toured Geon’s east coast and 
west coast facilities (II 41-2). The first time any of Bur- 
mall’s accounting people visited Geon’s premises was after 
the Thanksgiving weekend in 1973 (If 1G9). After the 
Thanksgiving weekend, for the first time, Bloom asked 
Arthur Andersen & Co., Geon’s accountants, to make its 
workpapers for the prior year available to Ernst & Ernst, 
Burmah’s accountants (II 43-4). 

On December 3, 1973 Geon issued a press release (SEC 
Exhibit 1, 1 75a) stating that it was engaged in prelimin ry 
discussions looking to the possible acquisition of Geon by 
Burmah. 

On December 17, 1973 representatives of Geon and Bur¬ 
mah met to begin negotiations of a transaction (ITT 266). 
Burmah offered $30,000,(KM) and then $32,000,(MI0 both of 
which offers Neuwirth declared to be unsatisfactory (III 
266-7). Neuwirth inquired ns to the basis for the offer, and 
Mr. Nuland, one of the Burmah representatives, stated that 
it was based on certain projections prepared by Burmah 
(III 267). When Bloom questioned the projections, it was 


* 
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agreed that Bloom and Nuland would work up a new joint 
projection (III 267). 

On the same day, December 17, Neuwirth told Alpert 
that he could not attend a birthday party that had been 
planned for Neuwirth because he was staying in New York 
City on business (III 262-4, 344). Neuwirth did not tell 
Alpert be was talking to Burmah (III 344). 

On the following day, December 18, Geou issued a press 
release (Geon Exhibit D, I 172a) which ran on the Dow 
Jones broad tape. That press release stated: 

“Geon Industries, Inc. (AMEX) which announced 
on December 2, 1973 that it was engaged in preliminary 
negotiations looking to the possible acquisition of Geon 
by a subsidiary of The Burmah Oil Company Ltd. said 
today that in response to inquiries that its negotiations 
with Burmah *-e continuing. Geon said that it ex¬ 
pected to make a further announcement based upon 
developments in the negotiations probably by the end 
of the week.” 

N*. 

“Around” December 19, 1973 Alpert and his brothers 
purchased a total of 3,000 shares of Geon stock (III 330, 
344).* At the time of those purchases, Alpert did not know 
that Neuwirth was having conversations with Burmah 
(III 344). 

On December 20,1973 Geon issued a press release stating 
that its Board of Directors had approved a" agreement in 
principle with Burmah for the acquisition of Geon by Bur¬ 
mah for a price of $36 million in cash (SEC Exhibit 3, I 
77a). 

Toward the end of 1973 Geon anticipated that it w T ould 
earn approximately $3.8 million before taxes for the year 
1973 (II 145). That anticipated earnings figure was set 
forth in pro forma financial statements that were given to 
Burmah and in the proposed purchase agreement between 

* Alpert testified that he and his brothers purchased 3,000 shares 
of Geon “around” December 19, 1973. No evidence was adduced as 
to the precise date of purchase. 
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Geon and Bimuali under contemplation in late 1973 and 
early 1974 (11 145). 

In terms of assessing its financial condition and results 
of operations, Geon has what it refers to as individual 
profit centers. These are either divisions or subsidiaries of 
Geon (II 145-6). These independent profit centers are the 
east coast warehouse, the west coast warehouse, east coast 
branches, west coast branches, Geon International Corpora¬ 
tion, American Aviation Mfg. Corporation and Geon 
G.M.B.II. (II 14(1-7). 

Toward the end of 1973 Geon had determined the gross 
profit percentages that would have to be obtained at each 
profit center in order for Geon to attain the $3.8 million 
before taxes that it anticipated as its 1973 earnings (II 
147-8). As a part of this calculation, Geon had determined 
that in order to meet anticipated 1973 earnings it would be 
necessary to experience a gross profit percentage at the east 
coast warehouse of approximately 36 percent (II 83, 148). 

A meeting of the Geon board of directors was scheduled 
to be held on February 31,1974 for the purpose of reviewing 
and approving the proposed written agreement with Bur¬ 
undi. During the week preceding that meeting, Bloom re¬ 
ceived preliminary data which tended to indicate that the 
east coast warehouse was achieving a gross profit percentage 
of around 41 percent or better (II 148). This was approxi¬ 
mately five percent greater than the gross profit percentage 
needed at the east coast warehouse to attain Geon’s antici¬ 
pated earnings for 1973 (11 149). An error consisting of a 
failure to reverse (i.c. eliminate) a $314,000 inter or intra¬ 
company profit item, undiscovered during the week prior 
to the February 21 board meeting, created the appearance 
of a gross profit percentage at the east coast warehouse in 
the 41 percent range as opposed to the anticipated 36 per¬ 
cent (II 84, 149-50). 

On the morning of February 21, 1974 Bloom first became 
aware of the likelihood that this $314,000 error had been 







9 


made (II 118, 122). By that evening, Bloom was sure that 
the error had been made (II 129). 

When the existence of the error was discovered on Thurs¬ 
day, February 21, the correction of the error indicated that 
instead of 41 percent, Goon was experiencing a gross profit 
of 37V2 percent at the east coast warehouse, or still lVs 
percent higher than was necessary to meet Geon’s antici¬ 
pated earnings for 1973 (II 84-5, 150). When the audit con¬ 
ducted by Geon’s independent certified public accountants, 
Arthur Andersen & Co., was completed in March and an 
audit adjustment of a cutoff error was made, the actual and 
final gross profit percentage at the east coast warehouse 
was determined to be 39 percent or three percent higher 
than that which was necessary to meet Geon’s anticipated 
1973 earnings (II 85, 150). 

Also on the morning of February 21, 1974 Bloom re¬ 
ceived certain data from Mr. McMahon, controller of one 
of Geon’s subsidiaries, with regard to Geon’s branch stores 
(II 151). “That data indicated that the branches were 
assuming [sic] in with preliminary gross profits that were 
substantially less than those we had anticipated and that the 
branches’ gross profits would be off in the neighborhood of 
G, 7, 800,000 dollars if that data w r ere correct’’* (II 151). 
With regard to his opinion of that data, Bloom testified that 
he thought it was absolutely ridiculous (II 151). 

With respect to why he concluded that the data was 
“absolutely ridiculous”, Bloom testified as follows: 

“A. Well, item 1, we have never experienced a 
gross profit problem either at the warehouses or at the 
branches in any prior periods. 

* At the same time, Bloom received information which tended 
to indicate that the gross profit margins at the Aviation Export Divi¬ 
sion were below anticipated to the extent of $180,000 indicating the 
possibility of a shortfall of approximately $900,000 in mtal (II 124). 
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“Item 2, we monitor in a mechanical way the 
approximate gross profit percentages being achieved 
based on mix by the branches during the course of the 
year, and there were absolutely no indications that their 
gross profits would be off that far. 

“Based upon their historical growth [sic] profits 
we had reported for the first nine months earnings pre¬ 
tax about $2,900,000. 

“Q. The data that you received from Mr. McMahon 
on Thursday morning, was there any breakdown as to 
expenses! 

“A. No. Expenses were all in one line item. There 
is no detail available on anything. As a matter of fact, 
no final inventory figures were set forth in balance sheet 
form, no inter-company accounts had been reconciled, 
no account payable accounts had been reconciled. 

“There wasn’t a section of the balance sheet that 
was done, there wasn’t any of the detail on operating 
expenses that was done. Nothing was done on the bad 
debt — I could go on and on endlessly.” (II 152). 

On the afternoon of Thursday, February 21,1974, Bloom 
attended the Geon board of directors meeting (II 153). He 
apprised the board of directors of the data that had come 
to his attention, and both he and Peter Neuwirth, Geon’s 
president, stated that they did not find this data to be be¬ 
lievable (II 122, 153, 111 290). There was a discussion of 
the proposition that if, in assembling the data, a couple of 
branches had been left out of the computation, that would 
account for the entire $700,000 shortfall (II 122). 

It was agreed at the board of directors meeting that since 
the data was unconfirmed and unreliable, and given the 
importance of the pending transaction with Burmah, it was 
necessary that the discussion be kept in the utmost confi¬ 
dence (II 154-5). Based upon Bloom’s assessment of the 
time necessary to reach conclusions, it was agreed that 
Bloom would perform the necessary work and report to the 
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board on Sunday night, February 24, 1974 (II 127. 155 
III 292). 

TV ith regard to his activities on Thursday night relating 
to the possible $800,000 discrepancy, Bloom testified as 
follows: 

“A. ... we couldn’t really address ourselves to 
it properly. As I indicated, as I started to indicate, 
the only process I went through was to look for the 
obvious things, to see if of the branches that we had 
detail on, if one or two branches, if their closing in¬ 
ventories had not been booked up, because that could 
wipe out the difference immediately, just like that. 

“Also to see whether some of the accumulated totals 
that were carried forward on work sheets, if there was 
just a mechanical footing error. ...” (II 158). 

When Bloom left the Geon premises at 12:15 a.m. on 
Friday, February 22, the $800,000 shortfall looked just as 
ridiculous to him as it had earlier, and he didn’t believe 
that the data were true (II 159). 

On the morning of Friday, February 22, prior to the 
opening of Geon stock for trading, Randy Gromet, a listing 
representative with the American Stock Exchange, placed 
a call to Bloom. Prior to accepting Gromet’s call, Bloom 
called John A. Friedman, Esq., a member of the firm of 
Kaye, Scholer, Fierman, Hays & Handler, counsel to Geon, 
and informed Friedman that Gromet was on the phone (II 
133, IV o28). Friedman asked Bloom if he knew any more 
facts than he had known the previous day, and when Bloom 
said that he did not, Friedman advised him to advise 
Gromet that the Company had no public announcement to 
make (II 133-4, IV 528-9). 

Both Gromet and Bloom agree that Gromet stated to 
Bloom that there was an imbalance of sell orders in Geon 
stock* (II135, III 369). Bloom testified that Gromet stated 

* “Imbalance” meaning more shares offered for sale than offers 
to buy. 




that the imbalance was not large in view r of the fact that the 
buyers or arbitrageurs were willing to pick up 6-8 thousand 
shares of the 10,000 shares offered for sale prior to the open¬ 
ing (II 162). Gromet denied having made that statement to 
Bloom (III 407). Gromet testified that David Focter, an 
American Stock Exchange floor official, told him that there 
was a substantial imbalance of sell orders, that there were 
10-11 thousand shares for sale, but that Foster did not give 
him the buy side and he did not know the buy side (III 397). 

Squarely contradicting Gromet’s testimony is the testi¬ 
mony of Foster. Foster testified that he did not tell Gromet 
there was an imbalance in sell orders because their was no 
imbalance (IV458-9). Foster also testified that he is “sure” 
that he told Gromet that the arbitrageurs were prepared 
to buy all the stock offered for sale prior to the opening 
(IV 459). Foster had gotten his information about the 
“sell” and “buy” orders directly from the specialist in 
Geon stock and from the arbitrageurs who had placed the 
“buy” orders (IV 450-1). 

As Bloom testified, Gromet suggested that it was taking 
an inordinate amount of time between the announcement of 
an agreement in principle between Geon and Burmah and 
the execution of a final agreement (II 136). Bloom re¬ 
sponded that it takes time to hammer out a contract satis¬ 
factory to both parties (II 136). With respect to this con¬ 
versation, Bloom further test'; ed: 

“And he asked me if the company had any announce¬ 
ments to make this morning, that morning, and I said 
no, the company has no announcement to make, and 
then he said to me, well, I hope you are not going to tell 
me that you are not making an announcement this morn¬ 
ing, but that—and then you will make an announcement 
this afternoon. 

“I said, Randy, the company definitely has no an¬ 
nouncement to make today. I specifically made that 
point.” (II 137-8). 
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When Goon stock opened for trading that morning, it 
opened at 14%, down 37% cents from the previous day’s 
closing price (IV 462), Later in the morning, it came to the 
attention of Geon’s counsel that Geon stock had dropped 
sharply on big volume, and that the price was then 13% (IV 
533-4). At that juncture, Geon’s counsel called the American 
Stock Exchange and requested that trading be halted (IV 
535). 

Bloom continued to work throughout the weekend in an 
effort to ascertain Geon’s earnings (II 163). It was not 
until Sunday, February 24, that Bloom was able to reach any 
conclusions with regard to the possible shortfall from 
Geon’s anticipated earnings (II 163). At that time, Bloom 
discovered a shortfall of approximately $800,000 in gross 
profit at the branches, brought about because Geon’s pric¬ 
ing structure had failed to take into account certain factors 
(II163-4). 

On Sunday evening, February 24, 1974, Bloom reported 
his findings to Geon’s board of directors (II 165-66). The 
next day, Monday, February 25, Geon issued a press re¬ 
lease stating that its 1973 earnings are preliminarily ex¬ 
pected to be in the area of $1.4 to $1.5 million or about $.10 
per share, approximately 10 to 15% below 1972, and that 
at the currently estimated level, Geon’s 1973 earnings 
would V appreciably below that on which Geon’s agree¬ 
ment with Burmah Oil Incorporated was negotiated. (SEC 
Exhibit 10, I 87a-88a). 

During the evening o: Wednesday, February 20 (the day 
before the meeting of Geon’s board of directors at which 
Bloom renorted the preliminary data), Neuwirth, Alpert 
and their wives had their traditional Wednesday dinner 
together (III 281, 331). According to Alpert, Neuwirth 
stated that . . the board was meeting the following after¬ 
noon to wrap up the deal with Burmah. . . (Ill 331). 
Neuwirth recalls that he said he was going to a board meet¬ 
ing “to rubber stamp an agreement” (III 282). 

Neuwirth did not tell Alpert that he would call him and 
tell him what had happened at the board meeting, and there 
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was no discussion of either getting together or calling Al- 
pert the next day (III 283, 338-9). Neuwirth did not call him 
after the board meeting and the two did not speak to each 
other either on Thursday or Friday (III 338-9). 

Nevertheless, Alpert ‘‘assumed” that Neuwirth would 
call him to tell him that all had gone well (III 333). When, 
by Friday morning, Alpert had not heard from Neuwirth, 
he suggested to his brother that they sell half of their Geon 
stock (III 334). Later that morning, Alpert’s brother in¬ 
formed him that after he had sold half of their Geon stock 
(approximately 4,200 shares) at 14 1 /!, the broker said he 
could sell the balance at 14% and that he had taken it upon 
himself to sell the balance (III 336). 

• # * 

During the latter part of 1973, and early 1974 Neuwirth 
had a number of conversations with defendant Marvin 
Rauch. Rauch was called by the SEC as a witness at trial, 
but he declined to testify, asserting his rights under the 
Fifth Amendment (III 360). The SEC offered a transcript 
of Rauch’s testimony taken during a private SEC investi¬ 
gation, but the District Court ruled it inadmissible (V 865). 

Neuwirth testified that he first met Rauch at Geon’s 
1970 annual meeting (III 234). Neuwirth next met Rauch 
at Geon’s 1971 annual meeting (III 236). 

In October, 1973 Rauch said to Neuwirth that he had 
heard that somebody had made a study of Geon and had 
issued or was about to issue a write-up (III 220). Neuwirth 
told Rauch that the report had been prepared by Coenen & 
Company, a brokerage firm, and that the individual author 
was Mark Boyer (III 220). 

On November 21,1973, Neuwirth had lunch with Marvin 
Rauch (III 246-7). Neuwirth gave Rauch some recently 
issued sales brochures (III 249, Geon Exhibit A, I 161a- 
164a). When Rauch complained that Geon stock wasn’t 
doing well, Neuwirth responded ‘‘Let’s hope for better 
days” (III 251). Neuwirth did not discuss Burmah with 
Rauch (III 253). 






One evening of unknown date, Neuwirth called Marvin 
Rauch at home (III 255-6). This resulted from the fact that 
Neuwirth had left his office early, and Rauch’s name was 
among those given to Neuwirth by his secretary as having 
telephoned in Neuv/irth’s absence (III 256-7). Neuwirth 
does not recall the ccitent of the conversation (III 257), 
but lie is sure he didn’t discuss Burmah because he con¬ 
sidered that “a taboo subject” (III 258). 

Aside from annual meetings of the stockholders of Geon, 
the only time Neuwirth ever met with Rauch was the day 
they had lunch (III 312). Neither has ever been to the 
other’s office or home (III 312). At no time did Neuwirth 
ever inform Rauch of the status of the negotiations or dis¬ 
cussions between Geon -md Burmah (III 314). 

The Proceedings Below 

This action was commenced by the filing of a complaint 
by the SEC in the United States District Court for the 
Southern District of New York on April 2, 1974. More than 
six weeks later, on May 17, 1974, the SEC served and filed 
a motion for a preliminary injunction against all of the de¬ 
fendants.* The District Court ordered an evidentiary hear¬ 
ing, and, with the consent of all parties, the District Court 
consolidated the hearing on the motion for a preliminary in¬ 
junction with the trial on the merits. Defendants McMahon, 
Rauch, Roy Alpert and Irving Alpert, without admitting or 
denying the allegations of the SEC, consented to the entry 
of judgments preliminarily and permanently enjoining each 
from further violations of Section 10(b) of the 1934 Act 
and Rule 10b-5 promulgated thereunder. 

Commencing on June 17, 1974 a trial was held before 
Hon. Dudley B. Bonsai, District Judge. 

On Septembf r 23,1974 the District Court filed its opinion, 
holding that defendant Neuwirth had violated Section 10(b) 
of the 1934 Act and Rule 10b-5 thereunder and that defen- 

* Named as defendants in the complaint were Geon, Neuwirth, 
Bloom, McMahon, Edwards & Hanly, Rauch, Roy Alpert and Irvine 
Alpert. 8 



dant Geon was liable by virtue thereof. The District Court 
dismissed the complaint as to defendants Bloom and Ed¬ 
wards & Hanly. 

On October 21, 1974 judgment was entered. 

ARGUMENT 
Point l 

This Court should affirm the District Court’s dismissal 
of the complaint as to Bloom. 

The SEC appeals herein from the District Court’s dis¬ 
missal of the complaint as to defendant Bloom. 

The gravamen of the SEC’s charge against Bloom was 
that, at the time of his conversation with Gromet, he had 
knowledge of adverse facts concerning Geon’s income for 
the year ending December 31, 1973. The District Court 
found, however, that Bloom had no such knowledge at the 
time. The trial court also found that Bloom acted in good 
faith and in a careful and reasonable manner, anu that 
Bloom sought an^l acted upon the advice of counsel. In light 
of such findings the Court held that Bloom did not violate 
Rule 10b-5, and dismissed the complaint as to him. It 
appears that the SEC’s appeal is bottomed upon the argu¬ 
ment that the District Court’s findings of fact with respect 
to Bloom are erroneous 

A trial court’s finding of fact may be reversed only 
upon a showing that such finding is clearly erroneous. Rule 
52(a), Federal Rules of Civil Procedure. As will appear, 
the SEC has made no dem onstration that the Court’s find¬ 
ings of fact with respect to Bloom are clearly erroneous. 
Indeed, the SEC has failed to point to any evidence which 
contravenes these findings. It will be shown that the evi¬ 
dence in the record fully supports the District Court’s find¬ 
ings of fact. 

The SEC’s specific contentions with respect to Bloom, 
as argued in the District Court, are succinctly stated in the 
Opinion of Judge Bonsai as follows: 
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Tlie SEC- contends that defendant Bloom made 
misrepresentations to Randy Gromet of the AMEX 
when Gromet telephoned on February 22,1974 to deter¬ 
mine what information Geon might have to explain the 
large number of sell orders with respect to Geon’s stock. 
The SEC contends that Lioom omitted to tell Gromet 
of the discovery of the $314,000 error and that Bloom 
did not disclose to Gromet certain preliminary informa¬ 
tion which tended to indicate an approximate $800,000 
shortfall in Geon’s 1973 earnings.” (I 63a). 

A. The $314,000 Error 

The $314,000 error is briefly mentioned in the factual 
portions of the SEC’s brief. Thus, at pages 16-17 it is 
pointed out that at about ten-thirty on the morning of 
February 21, 1974 Bloom learned that it was possible that 
a $314,000 inter or intra-company profit item had not been 
eliminated from the financial statements (although it should 
have been eliminated) and that later that evening Bloom 
was able to confirm that in fact this $314,000 error had been 
made. 

However, this $314,000 error is not mentioned at all in 
the eight pages of argument devoted by the SEC in its brief 
to the appeal with respect to Bloom. Thus, it may well be 
that the SEC is abandoning its argument that Bloom 
Violated the law by failing to tell Gromet about the dis¬ 
covery of this $314,000 error. However, since the SEC has 
not explicitly abandoned this argument, it must be discussed. 

On the subject of this $314,000 error, the District Court 
found the facts as follows: 

“Toward the end of 1973 Geon anticipated that it 
would earn approxin dely $3.8 million before ta. es for 
the year 1.73; these figures were furnished to Bu rmah 
during the negotiations concerning the possible merger 
in late 1973 and early 1974. To attain those earnings, 
Geon had calculated that it would need a gross profit 
percentage at the east coast warehouse of approxi¬ 
mately 36%. During the week preceding the February 
21, 1974 meeting, preTminary figures indicated a profit 
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percentage of 41%. When the error in the figures of 
$314,000 was discovered on the morning of February 
21, 1974, this percentage was reduced to 37%%, which 
was still higher than necessary to meet Geon’s antici¬ 
pated earnings for 1973. When the audit conducted by 
Geon’s independent certified public accountants, Arthur 
Andersen & Co., was completed in March of 1974 and 
an audit adjustment of a cutoff error was made, the 
actual and final gross profit percentage at the east coast 
warehouse was determined to be 39%.” (IG4a 65a). 

The Court also stated: 

“[I]ndeed, final calculations showed that the $3*4,000 
error by itself had no adverse bearing on Geon’s ability 
to meet its anticipated 1973 earnings and to conclude 
the deal with Burmah since the east coast warehouse’s 
final profit percentage was higher than anticipated, 
even with the $314,000 error.” (I 66a). 

The above-quoted findings of fact are fully supported 
by the evidence.* The SEC’s brief may be searched in vain 
for a reference to any evidence which even arguably con¬ 
tradicts the District Court’s findings. Consequently, the 
suggestion that in failing to apprise Gromet of the discovery 
of the $314,000 error, Bloom misled the American Stock 
Exchange or omitted to state a material fact is totally 
without merit. 

B. The $800,000 Shortfall 

The SEC appears to argue that Bloom violated Buie 
10b-5 by failing to reveal to Gromet on the morning of 
February 22, 1974 his knowledge with regard to a possible 
shortfall of $800,000 with respect to Geon’s anticipated 1973 
earnings. 

It is clear that Bloom’s response to Gromet should not 
be judged with hindsight; it can only be judged in light of 
what Bloom then knew, the attempts he made to check the 

* See pages 8 and 9, supra, and the citations to the record con¬ 
tained therein. Bloom, called as a witness by the SEC, was the only 
person to testify on the subject of the $314,000 error. 
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data in his possession, and the advice he received from 
counsel. With respect to these considerations, the Court 
found the facts as follows: 

“With respect to the possible $800,000 earnings 
shortfall, Bloom testified that at first he thought it was 
‘absolutely ridiculous’ since Geon had never before ex¬ 
perienced a gross profit prob’em either at the ware¬ 
houses or at the branches, and also since the running 
estimates of profits which were kept during the year 
had given no indication that profits would be so far off. 
At the time of the conversation with Gromet, Bloom 
was still uncertain about the accuracy of the figures 
showing a possible $800,000 earnings shortfall .” (I 
65a) (emphasis supplied). 

• • * 

“With respect to his conversation with Gromet on 
February 22, Bloom testified that when Gromet tele¬ 
phoned him, he put him on ‘hold’ and immediately 
telephoned John Friedman, of the law firm of Kaye, 
Scholer, Fierman, Hays & Handler (Geon’s attorneys)! 
Bloom told Friedman that Gromet was on the other 
line and that he did not know why Gromet was calling. 
Friedman asked if Bloom knew anything more about 
the possible error of $314,000 or the earnings shortfall 
of $800,000 than he had known the evening before. 
Bloom said no. Friedman then told him to tell Gromet 
that Geon had no public announcement to make that 
day. Bloom then accepted the call from Gromet, who 
advised him that there was a substantia] imbalance of 
sell orders in Geon stock. During the conversation, 
Bloom told Gromet that Geon would have no public 
announcement to make that day.” (I 63a-64a). 

• • • 

“ [W]ith respect to the earnings shortfall, when it was 
determined that Geon would in fact fall short of antici¬ 
pated earnings, a public statement to that effect was 
promptly disseminated. However, as of the morning 
of February 22, Geon had only raw, unverified infor¬ 
mation, which might have been misleading had it been 
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made public. Moreover, it is significant that Bloom 
sought and followed the advice of counsel in telling 
Gromet that Geon would have no public announcement 
to make on February 22, 1974.” (I 66a) (emphasis 
supplied). 

Based on these findings of fact, the Court concluded: 

“Having heard the testimony of the two witnesses 
to the conversation, the Court does not find that Bloom 
violated the securities laws with respect to his con¬ 
versation with Gromet on February 22, 1974. The evi¬ 
dence brought out at the hearing shows that Bloom 
acted in good faith ^cd in a careful and reasonable 
manner in attempting to check the accuracy of the 
preliminary figures indicating a $314,000 ei. or and the 
possible $800,000 earnings shortfall. . . .” (I 66a) 

The Court also concluded that Bloom had acted “with rea¬ 
sonable care and prudence” (I 67a). 

C. The Dismissal of the Complaint as to 
Bloom Should Be AXnu.d 

While the point heading appearing at page 48 of the 
SEC’s brief states that the District Court “erred” in fail¬ 
ing to find that Mr. Bloom had violated Rule 10b-5, it is 
difficult to discern from that brief the way in which it is 
alleged that the Court so erred. There does not seem to be 
any assertion that the District Court employed an erro¬ 
neous legal standard or committed any other error of law. 
On the other hand, it appears that the SEC is attacking the 
District Court’s findings of fact, but in so doing, the SEC 
neither identifies the specific findings it questions nor makes 
a showing that any such findings are clearly erroneous.* 

* At pages 48-9 of the SEC’s brief, in speculating as to how the 
District Court could have concluded that Bloom did not violate the 
securities laws in his conversation with Gromet, reference is made to 
some of the District Court’s findings; but no reference is made to the 
findings of fact with respect to the $314,000 error, and the finding— 
“At the time of the conversation with Gromet, Bloom was still uncer¬ 
tain about the accuracy of the figures showing a possible $800,000 
earnings shortfall” (I 65a), each of which is key to the District Court’s 
conclusion with respect to Bloom. 
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At pages 49-50 of its brief, the SEC asserts, as if it 
were true: 

“Mr. Bloom knew that corporate insiders were aware 
that the previously-announced prospects for a merger 
were in jeopardy and that attempts by these insiders 
or their tippees to take advantage of the knowledge 
could well have resulted in the heavy imbalance in sales 
orders. ...” 

These assertions fly in the face of the facts as found by the 
District Court. Tne SEC doesn’t cite a single fact in the 
record to support its assertion. Nor could the SEC cite 
such a fact because the uncontroverted evidence adduced 
at trial demonstrates that on February 22, 1974 Bloom 
had no knowledge that the prospects for a merger were 
‘ ‘ in jeopardy ’ ’ or that ‘ ‘ insiders ” or “ tippees ’’were selling 
or might sell Geon stock. Indeed, there is no evidence that 
Bloom had any knowledge of the existence of any person 
who might be characterized as a tippee. Moreover the 
“heavy imbalance in sales orders” referred to on several 
occasions in the SEC’s brief is not fact but rather a fiction 
created by the SEC. According to the testimony of David 
Foster, an American Stock Exchange floor official called as 
a witness by the SEC, there was no imbalance of sales 
orders prior to the opening on February 22. As Foster 
knew from having spoken to the specialist, and the ar¬ 
bitrageurs who wanted to buy, there were buyers for all the 
shares offered for sa’e (IV 450-51). 

On page 49 of its brief, the SEC asserts that Mr. Bloom 
“deceived” the American Stock Exchange and on page 51 
of its brief it is argued that Mr. Bloom “made false and 
misleading statements to Mr. Gromet.” While these asser¬ 
tions are made as if they were fact, they contravene the 
facts as found by the trial court. And here again, the SEC 
is unable to cite any fact in the record to support its 
contention. 

At page 49 of its brief, the SEC recognizes that the 
District Court found as fact that on the morning of Feb¬ 
ruary 22,1974, “Geon had only raw, unverified information, 
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which might have been misleading had it been made public” 
(I 66a). Instead of meeting that finding head on, the SEC 
tries what may be characterized as an end run by arguing 
that the American Stock Exchange is not “the public” and, 
therefore, telling something to the American Stock Ex¬ 
change is not telling it to tlm public. Even more, the SEC 
seems to be arguing that there exists a legal obligation to 
provide certain information, however raw and unverified,* 
to the Exchange, failing which constitutes a violation of 
Rule 10b-5. Once more, the SEC cites no authority for this 
proposition. 

In any event, no useful purpose would be served by try¬ 
ing to answer the essentially metaphysical question of 
whether the American Stock Exchange is or is not the 
public. The purpose of Mr. Gromet’s call was to solicit 
information for public dissemination. As Mr. Bloom testi¬ 
fied, Gromet inquired whether Geon had a public announce¬ 
ment to make (II137-8). This is confirmed by Mr. Gromet’s 
testimony: 

“I wanted to be sure that there was nothing pend¬ 
ing because the last thing in the world the exchange 
would want to see would be any kind of an announce¬ 
ment at all after a substantial sell off, or a substantial 
amount of volume in the stock. And Mr. Bloom assured 
me then 'nat the company had no announcement to 
make.” (Ill 371). 

This was not the first time Gromet had solicited infor¬ 
mation for public dissemination from Bloom. As Gromet 
testified, on November 30, 1973 he learned that trading in 
Geon was active (III 390). After the close of the day’s 
trading, he spoke to Bloom who informed him that Geon 
was having discussions with Burmah (III 390). It was 
decided that a press release would be issued prior to the 
opening of trading on the next trading day (III 390-92). 

Similarly, as Foster, the Exchange Floor official testi¬ 
fied, the inquiry to Geon on the morning of February 22 
was initiated by a call to Foster by the Geon specialist (IV 

* The SEC does not seem to be attacking the District Court’s 
finding that the information in Bloom’s possession was raw and un¬ 
verified. 
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449), who after all is a stockbroker. Foster called Gromet 
“and asked him if he would find out anything he could and 
get back to [him] as quickly as possible” (IV 452). Foster 
went back to the specialist and told him not to open Geon 
stock until he returned (IV 452). Mr. Foster succinctly 
stated the whole point of the inquiry: 

“[W]e have a responsibility to make sure the public 
has all the information so that we can open the stock 
at a fair price to the buyers and the sellers.” (IV 452) 

The sum and substance of Frank Bloom’s actions may 
be stated as follows—he declined, upon advice of counsel, to 
disseminate to anyone raw, unverified data which he per¬ 
sonally disbelieved. The SEC says that that is a violation 
of law. The District Court correctly rejected that conten¬ 
tion and held that Mr. Bloom acted in good faith, with rea¬ 
sonable care and prudence. 

The need to refrain from disseminating unverified and 
disbelieved data is underscored by an article appearing on 
page 14 in tiie April 9,1975 Wall Street Journal. The article 
has the headline “U.S. Is Investigating Possible Law Viola¬ 
tion by Employes of Amex”. The article states in part : 

“The U.S. Attorney’s Office here is investigating 
the possibility that some American Stock Exchange 
employes may have violated federal securities laws, 
industry sources disclosed. 

• • • 

“There are indications that the federal investiga¬ 
tors are looking to see whether any Amex employes 
traded in the stock market on inside corporate informa¬ 
tion they obtained in the course of their jobs, which 
involve monitoring trading on the exchange. Often 
such information is obtained by exchange surveillance 
personnel from listed companies after the personnel 
notice unusual price and volume action in a stock, and 
query the companies about reasons for the action. 

• • • 

“The exchange official placed on a leave cf absence 
last week is vice president Steven L. Gerard, 30 years 
old, one of the exchange’s youngest and most highly 
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regarded executives. Mr. Gerard, in confirming last 
week that he was placed on leave at his own request, 
added that he didn’t believe he had done anything ( 
wrong, and that the matters under scrutiny had oc¬ 
curred five years ago. 

“The identity of the second Ainex employe placed 
on leave was learned yesterday. He is Randy Gromet, 
a subordinate of Mr. Gerard’s. He is responsible for 
monitoring the market activities of shares of about 
100 Amex-listed companies. Mr. Gromet couldn’t be 
reached for comment.”* 

With regard to Bloom, there is one question that the 
SRC assiduously avoids—What motive could Bloom con¬ 
ceivably have had for misleading Gromet? On earlier oc¬ 
casions in this case, the SEC suggested that Geon was 
trying to close the Burmah deal before any earnings short¬ 
fall would become known to Burmah. Such a contention is 
nothing short of nonsense. The contract between Geon and 
Burmah that was then under consideration** contained, 
inter alia, the following provisions: 

1. That as a condition to closing, Geon’s 1973 pre-tax 
income as reflected in an audited income statement 
to be prepared by Arthur Andersen & Co., would 
equal or exceed $3,847,000 (Sections 4.5(b) and 
7.2.5) 

2. That upon delivery of Geon’s 1973 financial state¬ 
ments certified by Arthur Andersen & Co. Geon 
would instruct Arthur Andersen & Co. to give Ernst 
& Ernst, Burmah’s accountants, access to their 
workpapers in connection with their audit. (Section 
6.3) 

* Mr. Gerard is one of the Amex officials to whom Geon’s 
lawyers spoke on the morning of February 22, 1974. Mr. Gromet is 
the same Mr. Gromet who spoke to Mr. Bloom on the morning of 
February 22, 1974. 

** The draft contract is contained in SEC Exhibit 9, a portion of 
which is reproduced in the Appendix, I 84a. 
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If the SEC were to suggest that Bloom or Geon hoped 
to “sneak” past Arthur Andersen & Co., Ernst & Ernst and 
Burmah without revealing that its earnings were below 
the contract condition, if such were the case, the suggestion 
would be absurd. 

The SEC has also suggested previously that Geon and 
Bloom had hoped to avoid a public announcement that 
Geon’s earnings were below anticipated, if such proved to 
be the case. As a public company whose stock is traded on 
the American Stock Exchange, Geon is required to file its 
audited year-end financial statements with the Exchange 
and to include such statements in its annual report to 
stockholders. Thus, it cannot be that leon or Bloom hoped 
to get by without a public announcement of an earnings 
shortfall, if a shortfall eventuated. 

Bloom acted in the only reasonable fashion—declining 
to disseminate any information unless and until it was veri¬ 
fied to be accurate, while at the same time bending every 
effort to find out as quickly as possible the true state of 
facts. On Thursday, February 21, after Bloom left the 
Geon board of directors meeting, he went back to his office 
and worked until after midnight (II 129, 159). Thereafter, 
he spent the entire weekend working with his staff on the 
numbers (II163). 

Consistent with its policy of disseminating facts, as op 
posed to unverified information which was disbelieved, when 
Geon learned on Sunday, February 24, that in fact there 
was an approximate $800,000 shortfall at its branches, it 
immediately issued a press release disclosing the facts 
(SEC Exhibit 11, I 87a-88a). 

At pages 51-52 of its brief, the SEC argues that the 
materiality of Bloom’s unconveyed knowledge is proven by 
the sales of stock by “insiders and tippees”.* In the instant 
case, however, the evidence demonstrated, and the District 
Court found that on the morning of February 22, 1974 

* It should be noted that Bloom did not trade in the stock of 
Geon nor did he “tip” or provide information to any other person, 
nor did he have any knowledge of trading by insiders or tippees. 
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Bloom was not in possession of “facts”, material or other¬ 
wise. All he had was the possibility of an earnings short¬ 
fall, which lie himself did not believe. Thus, the SEC’s 
citation to the Texas Gulf Sulphur case for the proposition 
that “a major factor in determining whether [informatic.)] 
was a material fact is the importance attached to [it] by 
those who knew about it”, misses the point. The Texas 
Gulf Sulphur case dealt with the question of whether the 
results of the K-55-1 discovery hole, an undoubted “fact”, 
was material. Here, as the District Court found, Bloom 
“had only raw, unverified information, which might have 
been misleading had it been made public” (I 66a). 

The thinness of the SEC’s argument is best illustrated 
by the sentence with which it concludes the point, wherein 
they articulate the nature of the “knowledge” which they 
claim Bloom had—“Accordingly, it is appropriate to evalu¬ 
ate materiality by the conduct of those persons who knew 
or had reason to suspect that a hitch had or might develop 
in the merger negotiation” (SEC Brief, p. 52). The class 
of persons who “had reason to suspect” that a hitch “might 
develop” in the merger negotiations probably includes all 
tiiuoe persons who at any time had ever heard about the 
plans for a merger. As to the persons who knew on the 
morning of February 22 ihat a “hitch” (whatever that 
means) had developed in the merger negotiations, the 
answer is simple. There were none. 

In assessing Bloom’s conduct, the District Court no A ed 
that he sought and obtained the advice of counsel prior 
to speaking to Gromet. It appears that the SEC seeks to 
attack the significance of that finding by arguing that at 
the time counsel advised Mr. Bloom, counsel did not know 

(1) that there was a “heavy imbalance in sales orders” and 

(2) that Bloom would be asked specifically whether there 
had been significant corporate developments or any change 
in the status of the Burmah negotiations. 

In the first place, and most important, the prudence and 
good faith evinced by Bloom in seeking and following the 
advice of counsel is in i wav affected by what counsel did 
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or did not know.* Secondly, as Foster testified, there was 
no imbalance in sales orders. There were buyers for all 
the shares offered for sale prior io the opening, and Mr. 
Foster so informed Mr. Gromet (IV 450-1,458-9). And when 
the stock was permitted to open on the morning of Feb¬ 
ruary 22, it was off only 37% cents from the previous day’s 
close (IV 451, 462)—hardly an indicator of heavy selling 
pressure. To the extent that the SEC is arguing that coun¬ 
sel’s advice to Bloom would have been different had counsel 
known the specific questions that would be put to Bloom, 
it should be observed that the SEC offers no evidence or 
authority for that proposition. On the contrary, the testi¬ 
mony of John A. Friedman, the attorney who spoke to Mr. 
Bloom, indicates that his advice would have been the same. 
Thus, Mr. Friedman testified that at the board of directors 
meeting of February 21, the state of knowledge that existed 
was “dubious” and that it was decided to say nothing, 
because either saying too much or saying too little would 
invoke liability (IV 549-50). 

In sum, the uncontroverted evidence shows that Bloom 
was in no position to disclose the informa don that came to 
his attention on Thursday, February 21, 1974 because it 
was rav,, unverified data which he believed to be completely 
inaccurate. If Bloom had disclosed that Geon had pre¬ 
liminary data which appeared to indicate that the earnings 
would be lower than anticipated, and it turned out that the 
earnings were equal to or above those that had been antici¬ 
pated, Geon would have been subjected to suit by all those 
who might have sold on such disclosure. On the other hand, 
if Bloom had said that Geon’s earnings for 1973 would be 
equal to the earnings that were anticipated and it turned 
out that there was a shortfall, Geon would have been sub¬ 
jected to suit by all those persons who might have pur¬ 
chased Geon stock on the basis of such a statement. 

With the facts then in hand, a request by the company 
to halt trading “pending a determination of whether or 

* Obviously, before they spoke Bloom could not have known 
what Gromet would say. 
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not Geon’s 1973 income would be substantially below antici¬ 
pated,”* could have resulted in horrendous consequences. 
If it later turned out that the earnings were equal to or 
better than anticipated, Geon would have been required to 
communicate to its stockholders and Burmah that a poten¬ 
tial $800,000 shortfall in earnings at the branches had 
proved to be a false alarm. The public and private con¬ 
clusion would have been that Geon had acted foolishly and 
precipitously in halting trading without facts, thereby en¬ 
dangering the merger transaction with Burmah. 

Point II 

The District Court erred in finding that Neuwirth com¬ 
municated material non-public information to Rauch and 
Alpert. 

The District Court found that Neuwirth violated Rule 
10b-5 by providing material, non-public information to 
Marvin Rauch and Roy Alpert, upon which information 
Rauch and Alpert traded in the stock of Geon. As will 
appear, the District Court’s finding that Neuwirth pro¬ 
vided material, non-public information to Rauch is clearly 
erroneous because there is no evidence in the record to 
support that finding. 

With respect to the transactions by Alpert, the District 
Court found that Neuwirth violated Rule 10b-5 in that Al¬ 
pert and his brothers purchased Geon stock in October, 
1973 and again in December 1973, and sold Geon stock in 
February, 1974 on the basis of material non-prblic infor¬ 
ma don allegedly provided by Neuwirth. As il appear, 
there is no dispute as to what Neuwirth said to Alpert on 
these occasions. The District Court erred in finding that 
the statements made by Neuwirth constituted “material” 
information. 

A. The Rauch Transactions 

After reviewing the evidence adduced at trial, the Dis¬ 
trict Court concluded: 

* Obviously, if Geon requested a trading halt it would have had 
to tell Burmah and the public why it did so. 
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“On the basis of the foregoing, the Court finds that 
defendant Neuwirth violated section 10(b) of the Ex¬ 
change Act and Rule 10b-5 with respect to the furnish¬ 
ing of material non-public information to Rauch and 
Roy Alpert during the period alleged in the com¬ 
plaint.” (I 62a-63a). 

The plain fact is that elsewhere in the opinion, the Dis¬ 
trict Court made no finding of what it is that Neuwirth is 
supposed to have said to Rauch. The only findings in the 
District Court’s opinion concerning Rauch are as follows: 
“Rauch declined to testify at the hearing, asserting his 
Fifth Amendment rights. Neuwirth testified that he 
knew Rauch w r as a broker and that he was trading in 
Geon stock. He also testified that Rauch telephoned 
‘rather frequently’ and that in November, 1973 Rauch 
had insisted on having lunch with him. Neuwirth 
testified that Rauch asked ‘broker’s questions’ about 
Geon though Neuwirth did not recall in detail what 
those questions were or what answers he gave. After 
the luncheon meeting Neuwirth received two bottles 
of liquor from Rauch as a gift. Around November 30, 
1973 Neuwirth testified that he telephoned Rauch at 
his home, though he testified that he did not have the 
faintest recollection of what was said in that conversa¬ 
tion.” (I 60a-61a). 

Later on in the opinion, in discussing the liability of 
Geon, the District Court made the following observations: 
“The evidence at the hearing discloses that Neuwirth 
had frequent conversations with securities analysts and 
with brokers during the period alleged in the com¬ 
plaint. The evidence also discloses that Rauch in par¬ 
ticular had numerous opportunities for acquiring inside 
information from Neuwirth, which information he 
could have used in his trading of Geon stock.” (I 67a). 

Thus, with respect to the District Court’s finding that 
Neuwirth communicated material, non-public information to 
Rauch, this appeal does not involve an argument over the 
materiality of statements admittedly made. Here we have 




no statements at all on which to focus. There is simply no 
evidence in the record that Neuwirth conveyed any material 
non-public information to Rauch. Rauch declined to testify, 
asserting the Fifth Amendment. The SEC sought to intro¬ 
duce a transcript of the testimony of Rauch taken during a 
private SEC investigation,* but the District Court excluded 
that testimony (V 865). Thus, the only witness with respect 
iO the Rauch-Neuwirth conversations was Neuwirth. Neu¬ 
wirth ’s testimony with regard to his conversations with 
Rauch may be found in Volume III of the Apnendix at 
219-220, 232-237, 246-261, 276-280, and 312-314. A review of 
this testimony demonstrates that there is no evidence what¬ 
soever that Neuwirth conveyed any material non-public 
information to Rauch at any time.** When the SEC writes 
its answering brief on this appeal, it will be unable to point 
out a single bit of evidence that Neuwirth conveyed any 
material non-public information to Rauch.*** 

A District Court’s findings of fact should be set aside 
when they are clearly erroneous, Rule 52(a), Federal Rules 
of Civil Procedure. In the leading case of U.S. v. United 
States Gypsum Co., 333 U.S. 364 (1948), the United States 
Supreme Court said: 

“A finding is ‘clearly erroneous’ when although 
there is evidence to support it, the reviewing court on 
the entire evidence is left with the definite and firm 

* Counsel for Neuwirth and Geon were not present at the taking 
of such testimony and, consequently, were afforded no opportunity to 
cross-examine Rauch. 

** Neuwirth testified that he never informed Rauch of the status 
of the negotiations or discussions between Geon and Burmah (III 
314). 

*** In its argument with respect to Edwards & Hanly, the SEC 
makes the following assertion at page 29 of its brief: 

“The evidence as we have seen, pp. 11-14, supra, is over¬ 
whelming that Mr. Rauch purchased a substantial number of 
Geon shares during the period that Mr. Neuwirth was supplying 
him with material non-public information concerning Geon ; infor¬ 
mation that he knew was non-public.” 

However, at pp. 11-14 of the SEC’s brief, no reference to anv such 
evidence may be found. 
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conviction that a mistake has been committed.” 333 
U.S. at 395. 

Where, as in the instant case, there is no evidence to 
support the finding that Neuwirth conveyed material non¬ 
public information to Rauch, a fortiori the finding is “clearly 
erroneous” and should be reversed. 

How, then, did the District Court find that Neuwirth had 
conveyed material non-public information to Rauch? It may 
well be that the Court made reference to material that was 
not in evidence—the transcript of Rauch’s testimony before 
the SEC (SEC Exhibits 16 and 16A, not in evidence).* 

An indication that this may well have happened can be 
found in the fact that in discussing the issues with respect 
to Edwards & Hanly, the District Court stated in its opinion: 

“[IJndeed, the only direct evidence that Rauch re¬ 
ceived and acted upon illegal inside information was 
the evidence of McMahon’s telephone call to Rauch in 
the early morning of February 22,1974 and the evidence 
that later that morning he placed sell orders for all 
the Geon stock in the accounts of McMahon and 
Maione.” (I 70a). 

The clear implication of this statement is that there was 
no evidence that Rauch received or acted upon illegal in¬ 
formation coming from Neuwirth. 

Wholly apart from the fact that the transcript of Rauch’s 
testimony was not in evidence, it is clear that it would be 
inherently unfair to base any finding on such testimony. 
Prior to testifying before the SEC, Rauch testified before 
the American Stock Exchange with regard to the issues of 
this case. During the course of his testimony before the 
SEC, Rauch admitted to having told numerous lies to the 
American Stock Exchange with respect to these issues, and 
he admitted to an attempt to get McMahon and his father- 
in-law Maione to go along with such perjury (SEC Exhibit 

* These transcripts are in the SEC’s “Supplemental Appendix”, 
having no volume number. 
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IGA, not in evidence at 212-215, 221-227).* In the second 
place, the SEC has the power to revoke his license to act as a 
broker in the securities industry. It does not stretch the 
imagination to believe that in testifying before the SEC, 
Rauch might try to curry favor by incriminating someone 
in whom the SEC exhibited interest. Since Rauch was not 
cross-examined by the attorneys for Neuwirth and Geon or 
anyone else having an interest in exposing the falsity of 
his testimony, the testimony is worthless. In this regard, 
it must be borne in mind that the District Court itself, when 
confronted with an offer of this testimony, properly ruled 
that the testimony was inadmissible (V 865). Finally, it 
should not go unnoticed that when Rauch asserted the Fifth 
Amendment, the SEC did not so much as mention the pos¬ 
sibility that he had waived that right by testifying under 
oath during the SEC investigation concerning the same 
matters. 

B. The Alpert Transactions 

The District Court apparently concluded that each of 
the three Alpert transactions in Geon stock — the October, 
1973 purchase, the December, 1973 purchase and the Feb¬ 
ruary, 1974 sale —was effected on the basis of material 
non-public information supplied to Alpert by Neuwirth. 
From this, the District Court concluded that Neuwirth 
violated Rule 10b-5. 

Each of the transactions will be examined, and it will be 
demonstrated that the District Court erred, in that Alpert 
was not provided with any material non-public information. 
On the contrary, it will be demonstrated that all Neuwirth 
did was make a few innocuous comments in the course of 
social gatherings, to which comments Alpert applied his own 
assumptions upon which he then acted, without the knowl¬ 
edge of Mr. Neuwirth. 

!■ The October Purchase 

In October, 1973, Roy Alpert purchased 2,600 shares of 
Geon stoc k (III 321-2). Alpert testified that his brothers 

* This transcript is in the SEC’s “Supplemental Appendix”. 
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also purchased Geon stock at that time (III 325), but the 
number of shares purchased by them does not appear in the 
record. These purchases were effected within a week after 
a conversation between Roy Alpert and George Neuwirth 
(III 323-4). As will appear, neither the facts concerning 
these transactions nor the content of the conversation be¬ 
tween Neuwirth and Alpert is in dispute. It is the legal 
significance of that conversation that is here at issue. It 
will be demonstrated that the statements made by Neuwirth 
to Alpert did not constitute “material” information con¬ 
cerning Geon. 

With respect to these transactions, the District Court’s 
findings of fact are as follows: 

“At the hearing it was brought out that Neuwirth 
and Roy Alpert had known each other for about 15 
years and that sometime prior to October 15, 1973 they 
were together in the bar of the Fresh Meadows Country 
Club, where Neuwirth told Alpert and others that he 
was going to England to an automobile show ‘and per¬ 
haps looking at some people in view of a merger’. Roy 
Alpert testified that he purchased 2,600 shares of Geon 
stock around October 15, and that this information 
was one of the reasons for his decision to buy the stock. 
His only other purchases of Geon stock had been a 
purchase of 250 shares in 1969 in Geon’s initial public 
offering. Between October 15 and October 18, 1973 
Roy Alpert and his two brothers purchased a total of 
4,625 shares.” (I 59a-60a). 

It will be shown that in light of the facts as they existed 
at the time of the October conversation beween Alpert and 
Neuwirth, prior to Neuwirth’s trip to England in October 
1973, Neuwirth did not convey any information that was 
“material” concerning a transaction between Geon and 
Burmah because no material facts then existed. 

With regard to that conversation, Alpert testified as 
follows: 

“I believe that some [time] during a social evening 
Mr. Neuwirth had mentioned something to the effect 
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that there was an acquisition or a sale taking place in 
his business.” (Ill 322). 6 y 

Neuwirth remembers having said to Alpert: “. . . I am 
going to London ... I am going for the auto show, and per- 
haps looking at some people in view of a merger. ...” (II 
-215). Further in Mr. Neuwirth’s testimony about this con¬ 
versation with Alpert, Neuwirth stated that he had said ‘‘I 
am gomg U^ook at souk people regarding a possible merger. 

Neuwirth testified that at no time prior to his trip to 
London did he discuss with Alpert the meetings and dis¬ 
cussions he had had with Burmah (II 215). 

A !’"' rt test . lfl<,d lhal thc f ' rs t time he heard that Geon 
»as havmg d.senss.eas with Burmah was when he read 
about it in the newspaper (III 344). 

Wholly apart from whose recollection of the conversa¬ 
tion is the more accurate, the sum and substance of what 

uniZ'Jrfi T d ™ that he Was g0inff t0 Iook over some 
unidentified persons with the thought in mind of a possible 

merger. This is hardly a revelation of a material non¬ 
public fact concerning Geon. 

nnn Th li— Cl ? Si ° n that Neuwirth did not disclose material 
G “ n Pl * bllC info ™ atlon concerning a possible deal between 
Geon and Burmah is objectively demonstrated by the evi¬ 
dence in the record that no material facts were in existence 
at or prior to the time Neuwirth went to England. 

Bbom and Neuwirth each testified about the contacts 
between Geon and Burmah prior to the October trip to Eng¬ 
land (ue. prior to Neuwirth’s conversation with Alpert) 

Jul^ST" 1 “ f ° Il0WS - The fir8t C ° ntact OCCUrred in 

Peter Neuwirth of Drexel, Burnham called 

1 etcr Neuwirth, Geon’s president (II 20). This contact led 

to a meeting at Drexel, Burnham in August 1973 wl inh 

Bloom, Nouwirth, PetofZw'iu.hoIet Z 

Burmah commenced (II 167 III (10 1 On the of ' [’ e h , miauor), with 
with Luca, never got off & JJS' °" ** °' her h “ d ' 



representatives of Drexel, Burnham, Max Roberts, presi¬ 
dent of Burmah Oil, U.S.A., Campbell Anderson, manager 
of corporate development U.S.A., and Martin Donohue 
from Burmah’s Castrol Division (II 21-2). At the inception 
of the meeting, business cards were not exchanged, and the 
meeting lasted about one half hour during which the 
Burmah people asked some very general questions about 
the prospects for Geon’s business, the future of the replace¬ 
ment parts business in the United States and some questions 
about people active in the Company (II 23-4). At the close 
of the meeting it was agreed that Geon would provide cer¬ 
tain information to Burmah. However, there was no ar¬ 
rangement to have another meeting (II 24). 

After the meeting Burmah, through Drexel, Burnham, 
asked for a Geon management forecast covering what Geon 
thought it would do in the industry, what the industry was 
doing generally, as well as pro forma balance sheets and 
income statements for five years, assuming a growth rate of 
20-25 percent per year (II 26). By the third week in August, 
a considerable portion of this information had been trans¬ 
mitted to Burmah (II 27). 

In late August or early September, 1973 David Gavrin 
of Drexel, Burnham arranged a dinner meeting at the 
Harvard Club (II 27-8). Concerning this meeting Bloom 
testified that it was a social gathering organized by Gavrin 
to bring the Geon and Burmah people together again 
(II 28). Bloom further testified that the Geon people dis¬ 
cussed where they thought the industry was heading, as well 
as two new Geon programs called Ultra and Elan (II 29). 
The Burmah people talked about the oil business and their 
tanker operations (II 30). 

George Neuwirth also testified about the contact with 
Burmah prior to his trip to England. He stated that he 
recalled that the July meeting at Drexel, Burnham lasted 
45 minutes to an hour and that at the conclusion thereof the 
Burmah people did not take the Geon people to lunch (n 
185). At the conclusion of the meeting there was no ar¬ 
rangement to meet again (II187). 
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Neuwirth testified that lie recalled attending the dinner 
meeting at the Harvard Club (II 190). However, while 
SI.C counsel chose to ask him whether Burmali had received 
certain projections by the time of that meeting, counsel did 
not pursue with him what had transpired at that meeting 
(IT 190-95). 

The above-recounted evidence details all that had oc¬ 
curred prior to Neuwirth’s conversation with Alpert. Even 
more significant than what had happened by that time is 
" hat had not happened. The Geon people had not yet visited 
Burmali or met any of Burmali’s people in England, includ¬ 
ing Peter Simonis, who later turned out to be Burmah’s 
chief negotiator (II 34-5, 38). 

At this point in time, Geon did not have in its possession 
any concrete information concerning Burmah and its opera¬ 
tions, other than Burmah’s 1972 annual report and one or 
two recent Standard & Poors on Burmah (II 35). None of 
Burmah’s operating people had so much as visited Geon’s 
premises. Indeed, it was not until sometime in November 
that such operating people first visited Geon’s premises 
(II 168). At that time, they toured Geon’s east coast and 
west coast facilities (II 41-2). None of Burmali’s account¬ 
ing people had visited Geon’s premises. The first time that 
they came was after the Thanksgiving weekend in 1973 
(II 169). Prior to the Thanksgiving weekend Geon had not 
disclosed to any of its internal people or Arthur Andersen, 
its outside accountants, the discussions that had been going 
on lie tween Geon and Burmah (II 43). After the Thanks¬ 
giving weekend for the first time Bloom asked Arthur An¬ 
dersen to make its workpapers for the prior years available 
to Ernst & Ernst, Burmah’s accountants (II 43-4). 

The fact that management did not believe that the dis¬ 
cussion with Burmah had progressed to a point of materi¬ 
ality is further demonstrated by the fact that Mr. Barbanell, 
one of Geon’s directors, was not told of the Geon-Burmah 
discussions until the end of November, 1973 (IV 492 ). 

At the time of Neuwirth’s conversation with Alpert, no 
negotiations had yet taken place. It was not until a meeting 
at the New York Athletic Club on November 20 that Burmah 
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indicated an interest in establisliing a date for the com¬ 
mencement of negotiations (IT 61-2, III 244). As both Bloom 
and Neuwirth testified, negotiations commenced for the first 
time on December 17, 1973 (II 167, III 310). 

The fact that meaningful contacts and discussions did 
not take place until late November and early December is 
further established by other evidence. The first time that 
Burmah and (Jeon ever discussed the subject of the price 
Burmah would pay, was in mid-December (III 266, 310). 
In addition, at the meeting of the board of directors of Geon 
held in November, 1973, Neuwirth announced that on Decem¬ 
ber 17, his 70th birthday, he would like to relinquish his 
responsibilities as chief executive officer, and it was agreed 
that a meeting would be held on December 17 for the pur¬ 
pose of such an announcement (III 311). However, Mr. 
Neuwirth did not announce his resignation on December 17 
because between the November and December board meet¬ 
ings it became apparent that merger negotiations were im¬ 
minent (III 311). 

The non-materiality of the situation that existed at the 
time of Neuwirth’s October conversation with Alpert is 
further evidenced by what in fact transpired when Neu¬ 
wirth later went to England. Neuwirth arrived in England 
on October 15 and for the first week of his stay he attended 
the motor show. It was not until a week after he arrived in 
England that he visited Burmah (III 309-10). According to 
Neuwirth he met with Simonis for 10 to 15 minutes before 
lunch (III 224). Neuwirth summed up the conversation 
that took place as “chit chat” and stated that no business 
was discussed (III 224-5). Thereafter, everyone sat down 
to lunch during which no business was discussed (TTI 227). 

Thereafter, George Neuwirth, Peter Neuwirth and Frank 
Bloom met with Simonis, and Simonis delivered what 
George Neuwirth characterized as a monologue, during 
which Simonis said “. . . the company seems to be in good 
shape, we like you, you look like a nice bunch” (III 229). 
Neuwirth did not respond with anything salient (III 230). 
There were no further meetings with Burmah in England 
(III 230, 232). There was no timetable set for meeting 
again nor any discussion of further discussions (III 232). 
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According to Bloom the entire meeting, including lunch, 
lasted about 2V-> hours (TI 38). In characterizing the meet¬ 
ing Bloom testified: “The essence of the meeting was really 
to meet Peter Simon is and sort of look at him, see what he 
was like and let him take a look and see what we were like” 
(II 38). 

Thus, it is clear that Neuwirth could not have imparted 
material information to Alpert because no material facts 
existed at or prior to the time Neuwirth and Alpert spoke. 
Indeed, for a period after Neuwirth’s visit to Burmah in 
October all that could be said is that the two companies 
were trying to get to know each other in an effort to de¬ 
termine whether it would be fruitful to conduct substantive 
discussions in the future, and Burmah did not make an offer 
to Geon until two months later. 

It is clear that under the relevant cases defining ma¬ 
teriality, the state of facts concerning a prospective deal 
between Geon and Burmah in existence at the time of the 
Neuwirth-Alpert conversation in October, 1973 was not 
“material.” 

In the leading case of Securities and Exchange Commis¬ 
sion v. Texas Gulf Sulphur Co., 401 F.2d 833 (2d Cir. 1968), 
cert, denied 394 IT.S. 976 (1969), the Court articulated the 
following standard: 

“In each case, then, whether facts are material 
within Rule 10b-5 when the facts relate to a particular 
event and are undisclosed by those persons who are 
knowledgeable thereof will depend at any given time 
upon a balancing of both the indicated probability that 
the event will occur and the anticipated magnitude of 
the event in light of the totality of the company ac¬ 
tivity.” 401 F.2d at 849. 

The standard was similarly phrased in the case of 
Sonesta International Hotels Corporation v. Wellington 
Associates, 483 F.2d 247 (2d Cir. 1973) wherein the court 
stated: 

“To be material a statement in a tender offer need 
not necessarily relate to a past or existing condition 
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or event. It may refer to a prospective event, even 
though the event may not occur, provided there ap¬ 
pears to he a reasonable likelihood of its future oc¬ 
currence. Gulf & Western Industries, Inc. v. The Great 
Atlantic & Pacific Tea Company, Inc., supra, 476 F.2d 
at 697; Gerstle v. Gamble-Skogmo, Inc., 478 F. 2 d 1281 
1298 (2d Cir. 1973).” 483 F.2d at 251. (emphasis sup¬ 
plied) 

Given the facts recounted above it cannot be said that 
prior to Neuwirth’s trip to England in October, 1973 (i.e., 
at the time of Neuwirth’s conversation with Alpert) there 
was either a reasonable likelihood, or a likelihood of any 
measurable probability, that a transaction between Geon 
and Burmah would take place. Neither party had yet indi¬ 
cated a desire to engage in a transaction (as distinct from 
contacts with a view to obtaining information), and the all- 
important consideration of money had not even been 
broached, much less negotiated. The expressions of willing¬ 
ness to negotiate followed by discussions of money did not 
occur until December, 1973, almost two months later. 

The case of List v. Fashion Park, Inc., 340 F.2d 457 (2d 
Cir. 1965), cert, denied 382 U.S. 811 (1965), conclusively 
demonstrates the non-materiality of the facts as they existed 
at the time of the October Neuwirth-Alpert conversation. 
In that case, Lerner, a director of Fashion Park, attended 
a meeting of the board of directors on November 4 , 1960. 
At that meeting a union manager reiterated his plan to with¬ 
draw 300 to 350 employees, and he urged the board to con¬ 
sider a sale of Fashion Park. He told the board that he 
knew of someone who might be interested in buying the 
company, hut he neither disclosed the name of his prospec¬ 
tive purchaser nor any potential purchase terms. The board 
of directors then proceeded to adopt a resolution to the 
effect that the company seek to negotiate a sale or merger. 

After the board meeting Lerner bought shares of Fash¬ 
ion Park from the plaintiff. Upon these facts, this Court 
affirmed the District Court’s finding that when Lerner pur- 
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chased his Fashion Park shares, he was not in possession 
of “material” information with respect to a possible 
merger or sale. 

In the instant case, in October, Alpert knew less than 
Lerner. Alpert certainly did not k* w the identity of any 
prospective purchaser. He did not know the proposed terms 
of any purchase because there were none. Unlike Lerner, 
Alpert did not know nor could he know that either Geon or 
Burmali had resolved to go forward with a transaction, 
because neither had so resolved. 

Thus, it is clear that in purchasing Geon stock in Octo¬ 
ber Alpert was not in possession of any “material” facts. 
To the extent that the District Court held that Neuwirth 
violated Buie 10b-5 on the ground that Alpert purchased 
Geon shares in October, 1973 while in possession of mate¬ 
rial, non-public information concerning Geon provided by 
Neuwirth, the District Court erred. 

2 . The December Purchases 

On December 19, 1973 Roy Alpert and his brothers pur¬ 
chased a total of 3,000 shares of Geon stock. Here again, 
neither the details of the transaction nor the content of the 
conversation between Neuwirth and Alpert preceding the 
transaction is in dispute. It will be demonstrated that 
nothing said by Neuwirth was “material”; in fact when 
Alpert bought Geon shares on December 19, 1973, he knew 
less about the Geon-Burmah negotiations than the public 
at large. 

With rega.d to this purchase, the District Court found 
the facts as follows: 

“The Alperts” next purchase of Geon stock (3,000 
shares) was made on December 19,1973. Prior to that, 
Neuwirth had told Roy Alpert that he could not attend 
his own birthday party, planned for December 17, be¬ 
cause he was staying in New York City and was too 
busy with his business commitments.” (I 60a). 


\ 





41 

Alpert’s testimony with respect to this purchase was as 
follows: 

“Q. Am I correct, sir, that the extent of your 
knowledge about Mr. Neuwirth’s whereabouts and what 
he was doing was that he was in New York City and 
that he was busy ! 

“A. That is correct. 

“Q. He didn’t tell you he was having conversations 
with Burmali, did he ? 

“A. No, I knew nothing about Burmah Oil.” (Ill 
344). 

With regard to his conversations with Alpert prior to 
December 19, 1973, Neuwirth testified as follows: 

“Q. Mr. Neuwirth, did you have discussions planned 
with the Burmah representatives about December lfith, 
17th, 18th in New York City here, sir? 

“A. December 17th is the date. December 17th is 
the date. 

“Q. Prior to that date, sir, did you have any con¬ 
versations with Mr. Roy Alpert concerning those 
meetings ? 

“A. No, I did not. 

“Q. Did you have any conversation with Mr. 
Alpert about your participation in those meetings! 

“A. I did not. 

“Q. Did you have a birthday party scheduled for 
December 17th, sir! 

“A. My birthday is on December 17th, that’s why 
I remember the date. Unknown to me there was a 
party scheduled. Unknown to me. Surprise party. 
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‘ * The Court : By whom ? 

“The Witness: By my son. I found that out later. 
Usually I would spend my birthday with Mr. and Mrs. 
Alpert, alone. I didn’t want any period. 

“Q. That party was not held; is that right, sir? 

“A. That party was not held. It was a working 
party. 

“Q. Did you tell Mr. Alpert why you could not go 
to that party? 

“A. I told him I cannot go to the party, I am busy. 

“Q. Did you say what you were busy with? 

“A. I didn’t specify. He didn’t ask me. 

“Q. Did you say something to the effect that you 
were busy closing a deal ? 

“A. No, sir. 

“Q. Did you tell him you were going to be staying 
in the city? 

“A. Yes, sir. 

“Q. Did you tell him why you were going to be 
staying in the city ? 

“A. Because of business commitments. 

“Q. Did you tell him what those business commit¬ 
ments were, sir? 

“A. No. No, I did not. 

“Q. What did Mr. Alpert say to you when you told 
him that you were busy? 

“A. I came back from Chicago and I stayed in the 
city and I had business meetings. On that day I also 
had the hoard of directors’ meeting. 

“Q. Well, did you talk to Mr. Alpert on the tele¬ 
phone or in person? 
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“A. Not in person. Must have been telephone. 

“Q. Do you recall whether he called you, or— 

“A. I think I called him from Chicago. 

‘ ‘ Q. What did you tell him ? 

“A. 'iiat I’m not availuble the 17th. 

‘ ‘ Q. And he didn’t ask why ? 

*‘ A. He didn’t ask me. 

“Q. You don’t recall telling him then that you were 
busy closing a deal, or something to that effect? 

“Mr. Strum: Your Honor, I object. That question 
has been asked and answered several times. 

“The Court: I think it has, yes.’’ (Ill 262-4). 

Prior to Alpert’s purchase of December 19, Geon had 
issued two press releases, on December 3 and December 18, 
respectively. The December 3 press release (SEC Exhibit 1, 
I 75a) recited that Geon was engaged in preliminary dis¬ 
cussions looking to the possible acquisition of Geon by 
Burmah. The December 18 press release (Geon Exhibit D, 
I 76a) which ran on the Dow Jones broad tape the day be¬ 
fore the Alpert purchase of Geon stock at issue, stated: 

“Geon Industries, Inc. (AMEX) which announced 
on December 2,1973 that it was engaged in preliminary 
negotiations looking to the possible acquisition of Geon 
by a subsidiary of The Burmah Oil Company Ltd. said 
today that in response to inquiries that its negotiations 
with Burmah are continuing. Geon said that it expected 
to make a further announcement based upon develop¬ 
ments in the negotiations probably by the end of the 
week.’’* 

* Inexplicably, in addressing itself to Alpert’s December 19 
purchase, the District Court did not mention the December 18 press 
release. 




Thus, when Alpert purchased Geon stock on December 
19, not knowing that Geon was negoiating with Burmah (III 
344), he made that purchase with less knowledge than the 
public at large. 

It cannot be that in stating to Alpert that he could not 
attend his birthday party because he was staying in New 
York City and was too busy with business commitments, 
while not mentioning Burmah at all, George Neuwirth im¬ 
parted material, non-public information concerning the 
Geon-Burmah transaction to Alpert. Similarly, in pur¬ 
chasing Geon stock on December 19, in total ignorance of 
the fact that Neuwirth was holding negotiations with Bur¬ 
mah, while the public had been told in a press release on 
December 18 that negotiations with Burmah were continu¬ 
ing and that a further announcement was expected by the 
end of the week, it cannot be that Roy Alpert effected that 
purchase while in possession of material, non-public infor¬ 
mation concerning Geon. 

3. The February 22 Sales 

On February 22, 1974 Roy Alpert and his brothers sold 
approximately 8,400 shares of Geon stock. Here again, 
neither the details of the transaction nor the content of the 
conversation between Neuwirth and Alpert preceding the 
transaction is in dispute. It will be shown that the District 
Court erred in holding that Alpert’s February 22 sale was 
predicated on material, non-public information provided by 
Neuwirth. 

With regard to this sale, the District Court found as 
follows: 

“Neuwirth testified that on February 20, 1974 at their 
weekly dinner with their wives, he mentioned to Alpert 
that the next day the Geon Board of Directors was 
going to meet to ‘rubber stamp’ a contract with respect 
to the Burmah-Geon deal. Alpert testified that he 
assumed Neuwirth would call him if the deal was going 
through ; Neuwirth testified, however, that there was no 
discussion of such a plan. In any event, when Alpert 
heard nothing from Neuwirth by Friday morning, 
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I 1 ebruary 22, 19 1 4, lie and his brothers decided to sell 
V 2 (or about 4,000 shares) of their Geon stock. After 
that order was executed, the Alperts sold their remain¬ 
ing 4,000 shares. ” (I 60a). 

The evidence adduced at trial with respect to the con¬ 
versation and the transaction is as follows: 

On February 20, Neuwirth, Alpert, and their wives had 
their traditional Wednesday dinner together (III 281, 331). 
According to Alpert, Neuwirth stated that “. . . the board 
was meeting the following afternoon „o wrap up the deal 
with Burmah . ..” (Ill 331). Neuwirth recalls that he said 
he was going to a board meeting “to rubber stamp an 
agreement” (III 282). 

Neuwirth testified that he did not tell Alpert that he 
would call him and tell him what had happened at the 
board meeting, and that there was no discussion of either 
getting together or calling Alpert the next day (III 283). 

Alpert testified that Neuwirth did not say he would 
call after the board meeting nor did Alpert ask him to do 
so (III 338-9). Alpert further testified that Neuwirth did 
not call him after the board meeting and the two did not 
speak to each other either on Thursday or Friday (III 
338-9). 

On Friday, February 22, 1974 Alpert and his brothers 
sold approximately 8,400 Geon shares (III 336). Prior to 
the opening, the Alperts placed an order to sell half of 
these shares. Later, when that order was executed, at the 
suggestion of their broker they sold the balance (III 335-6). 

Bearing in mind that it had been announced previously 
that an agreement in principle had been reached for the 
sale of Geon’s assets to Burmah for a price of $36,000,000 
(SEC Exhibit 3, I 77a), it is clear that Neuwirth believed 
he was communicating nothing more than a previously an¬ 
nounced fait accompli. The fact that the general public 
operated under the same belief is objectively demonstrated 
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by tile fact that Geon stock closed at 14% or 14% on Feb¬ 
ruary 21 (I\ 451, 539), a price which nearly approximated 
the $16.70 per share that Geon shareholders could expect 
to receive upon consummation of the Burmah deal. 

If the information given by Nemvirth to Alpert were 
to be characterized, it would have to be characterized as 
favorable to Geon’s prospects. But Alpert did not purchase 
Geon shares following his conversation with Neuwirth. The 
significant fact is that on Friday, February 22, the Alperts 
were sellers. It is clear that Alpert did not sell on February 
22 as a result of any communication by Neuwirth of un¬ 
favorable information nor indeed as a result of anything 
Neuwirth said or did, but rather as a result of what Alpert 
assumed”. Alpert testified as follows: “I assumed that 
it was such an important event that if he signed the papers, 
if the deal was going through, I assumed that he would call 
me and I would congratulate him and so forth.”* (Ill 333). 
And Alpert really wasn’t sure about his assumption because 
on Friday morning he and his brothers placed an order to 
sell only half of their stock, waiting until the later sug¬ 
gestion of their broker to sell the balance (III 335-6). 

The plain fact is that there is neither evidence nor a 
finding that Neuwirth communicated any adverse informa¬ 
tion concerning Geon to Alpert prior to Alport’s sales of 
Geon stock on February 22. Consequently, as a matter of 
law, the District Court erred in holding that the Alperts’ 
sales were predicated upon material non-public information 
supplied by Neuwirth. 

Thus, it has been demonstrated that none of Alperts’ 
transactions in Geon stock were effected on the basis of 
material non-public information concerning Geon imparted 
to him by Neuwirth. As a consequence, this Court should 
reverse the determination that Neuwirth violated Hide 10b-5. 


* Counsel to Neuwirth moved to strike Alpert’s testimony as to 
what he assumed (III 333). The District Court’s denial of the motion 
(III 333), it is submitted, was error. 
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Point III 

,h * 1 Geon u “• 
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here for the violations of its chief executive officer, 

iZTslTffitmt f c I - Lum% Inc - 365 F - S "PP- 

v r ; 1 o/T' 19 3) ' See aIs0 > Affiliated Ute Citizens 
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u thCy and th6ir Wives had dinner (III 
81-2). The December, 1973 conversation was a telephone 





conversation concerning Neuwirth’s availability for a birth¬ 
day party (III 263-4). The conversations with Alpert were 
not within the scope of Neuwirth’s authority, real or ap¬ 
parent, as an officer or employee of Geon. In talking to 
Alpert, Neuwirth was engaging in social conversations with 
a friend; he was not acting for Geon. 

It has been held that a corporation may be held liable for 
an employee’s violations of Rule 10b-5 either by virtue of 
Section 20(a) of the Securities Exchange Act of 1934 ren¬ 
dering ‘ controlling persons” liable, or by virtue of the 
concept that a corporation is liable for the acts of an em¬ 
ployee acting within the scope of his authority. Securities 
and Exchange Commission v. Management Dynamics, Inc., 
et al., C.C.II. Fed.Sec.L.Rep. If 95,017 (2d Cir, March 18, 
1975); Gordon v. Burr, 506 F.2d 1080 (2d Cir. 1974); Lanza 
v. Drexel & Co., 479 F.2d 1277 (2d Cir. 1973). 

In order to find a corporation liable for the acts of an 
employee by application of the “controlling persons” pro¬ 
vision of Section 20(a) of the Securities Exchange Act of 
1934, it must be found that the corporation had knowledge 
of the fraudulent representations or culpably participated 
in them in a meaningful sense. Gordon v. Burr, 506 F.2d 
1080 (2d Cir. 1974); Lanza v. Drexel, 479 F.2d 1277 (2d Cir. 
1973). Here there is no such finding by the District Court; 
nor is there any evidence in the record for the proposition 
that Geon had knowledge of, or in any way participated in 
the conversations between Neuwirth and Alpert. 

The only other basis for holding a corporation responsi¬ 
ble for the acts of an employee is upon a finding that the 
acts giving rise to the violation were performed by the 
employee acting within the scope of his authority. SEC v. 
Management Dynamics, Inc., et al., CCH Fed.Sec.L.Rep. 
If 95,017 (2d Cir. March 18, 1975). In that case, this Court 
sustained a determination that a brokerage firm, A. J. Camo, 
Inc., was liable for the acts of its employee Nadino because 
of the apparent authority exercised by Nadino. Nadino, in 
his capacity as vice president in charge of trading, and 
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acting in the firm’s name, had submitted fictitious quota¬ 
tions on a certain stock in the “pink sheets”. 

Similarly, in SEC v. Lum’s, Inc., 365 F.Supp. 1046 
(S.D.N.Y. 1973), Lum’s was held liable by virtue of the acts 
of its chief operating officer, Melvin Chasen, in providing 
misleading projections to a group of analysts. Clearly, in 
talking to analysts Chasen was acting in his capacity as a 
corporate officer with the real and apparent authority of 
the corporation. 

The instant case stands in sharp contrast. There was no 
finding by the District Court that Neuwirth, in speaking to 
Alpert, w r as acting in any corporate capacity or within the 
scope of his employment by Geon. Nor is there any evidence 
to that effect. 

Consequently, if this Court reverses the District Court’s 
determination that Neuwirth provided material non-public 
information concerning Geon to defendant Rauch, it should 
reverse the determination that Geon is liable, irrespective 
of the Court’s decision with respect to whether Neuwirth 
provided material non-public information to Alpert. 


s 
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Conclusion 

For all of the reasons stated above, this Court should: 

1. Affirm the District Court’s dismissal of the complaint 
as to Bloom; 

2. Vacate the injunction against Neuwirth, reverse the 
District Court ’s determination that he violated Rule 10b-5, 
and dismiss the complaint as to him; 

3. Vacate the injunction against Geon, reverse the Dis¬ 
trict Court’s determination that Geon is liable as a violator 
of 10b-5, and dismiss the complaint as to it. 

Respectfully submitted, 
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